
B-210188 DATE: January 1 7 ,  1983 

MATTER OF: Taxpayers g e n e r a l l y  a n d  F e d e r a l  e m p l o y e e s  of 

OIGEST: 

F o r t  E u s t i s ,  V i r g i n i a  

Agency d e n i a l  o f  p ro tes t  a g a i n s t  d e t e r m i n a t i o n  
u n d e r  Office of iulanag?ement ar.d Budge t  C i r c u l a r  
N o .  A-76 t o  c o n t r a c t  f o r  s e r v i c e s  r a t h e r  t h a n  
have  them p e r f o r m e d  i n - h o u s e  i s  matter of 
e x e c u t i v e  b r a n c h  p o l i c y  n a t  r e v i e w a b l e  as  b i d  
p ro tes t ,  n o r  a s  request for i n v e s t i g a t i o n ,  when 
f i l e d  by  a t t o r n e y  r e p r e s e n t i n g  F e d e r a l  
e m p l o y e e s  a n d  t a x p a y e F s  g e n e r a l l y .  

Oscar H. B l a y t o n ,  A t t o r n e y  a t  Law, I n c . ,  f i l e d  a 
p ro te s t  sild r e q u e s t  f o r  a n  i n v e s t i g a t i o n  w i t h  t h i s  O f f i c e  an 
December 1 5 ,  1 9 8 2 ,  i n  w h i c h  h e  c b j e c t e d  to  t h e  D e p a r t m e n t  of 
t h e  Army's d e c i s i o n  t o  d e n y  h i s  p r o t e s t  t o  t h e  Army of 
s o l i c i t a t i o n  No.  DABT57-82-R-0001 o n  b e h a l f  of " t a x p a y e r s  
and  b i r ec to ra t e  of I n d u s t r i a l  O p e r a t i o n s  ( D I O )  ernployees 0 2  
Foi t E u s t i s ,  V L r c j i n j . a .  " 

Tile Army h a s  i n f o r m a l l y  a d v i s e d  u s  t h a t  t h e  initial 
prxjtest t o  tile iii-ny was aga ins t  a d e c i s i o n  made i r i  accord- 
ance - , i i t h  O f f i c e  of Management and D u d g e t  (OMB) C i r c u i a r  
N o .  A - 7 6 .  Our o f f i c e  h a s  r e p e a t z d l y  d e c l i n e d  to  r e n d e r  
d e c i s i o n s  c o n c e r n i n g  t h e  p r o p r i e t y  of an a g e n c y ' s  d e t e r m i n a -  
t i o n  u n d e r  A-76 ti: c o n t r a c t  o u t  i n s t e a d  of p e r f o r m i n g  work 
i n - h o u s e .  T h e s e  d e t e r m i n a t i o n s  a r e  r e g a r d e i i  a s  beyond  t h e  
scope of our b i d  p r o t e s t  d e c i s i o n  f u n c t i o n  because t h e  
D r o v i s i o n s  are matters  of e x e c u t i v e  b r a n c h  po l i cy  w h i c h  dn A -  

not create l e g a l  r i g h t s  or r e s p o n s i b i l i t i e s .  See -.-- _I____ Local F 7 6 ,  - 
I n t e r n a t i o n a l  - A s s o c i a t i o n  -_---- of F i r e f i g h t e r s ,  8 - 1 9 4 0 8 4 ,  
March 2 8 ,  197gr. 79-1 Ci?D 209 .  

I n  Crown Lauf idry  and  Dry C l e a n e r s ,  I n c . ,  J3-1945,?5, 
J u l y  18,  1979>,  7 3 - 2  C P D  3 8 ,  w e  i n d i c a t e d  t h a t  we w o u l d  
c o n s i d e r  i t  d e t r i m e n t a l  t o  t h e  z o m p e t i t i v e  systt?m f o r  t h e  
G o v e r n m n t  t o  d e c i d e  t o  award or  n o t  award a cor,crcl.ct. based 
o n  a txs t  co:r:parlson a n a l y s i s  t h a t  d i d  i I G t  c o n f o r m  to the 
terms c,f t h e  s o l i c i t a t i o n  u n d e r  w h i c h  b i d s  were s c b i z i t t e d .  
F o r  t h a t  r e a w n  w e  do  e n t e r t a l n  p ro t e s t s  wiiich a l l e q c  a 
f a u l t y  or m i s l e a d i n g  cost  cornpr i son  of the i n - h o u s e  
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estimate w i t  t h e  b i d s  r e c e i v e d .  - See Serv -Ai r ,  I n c . ;  AVCO, 
60 Comp. Gen. 4 4  ( 1 9 8 0 ) ,  80-2 C F D  317. I n  t h o s e  cases ,  
however ,  o u r  review is i n t e n d e d  to  pro tec t  p a r t i e s  t h a t  
competed from t h e  a r b i t r a r y  r e j e c t i o n  of t h e i r  b i d s  and d o e s  
n o t  extend to  n o n b i d d e r s  s u c h  a s  t h e  Federal  employees  or 
t a x p a y e r s .  Locals 1 8 5 7  and 987 ,  American F e d e r a t i o n  of - -  
Government Employees, B-195733, B-196117,  F e b r u a r y  4 ,  1980,  
80-1 CPD 89. 

A c c o r d i n g l y ,  t h e  p ro t e s t  and r e q u e s t  for i n v e s t i g a t i o n  
are dismissed. 

I 

& & J A c e ,  
Harry R. Van C l e v e  
A c t i n g  G e n e r a l  Counse l  




